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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff, ORDER GRANTING
DEFENDANT’S MOTION TO
CONTINUE TRIAL AND
EXCLUDING TIME

vs.

STACY LYNN HARWOOD, Case No. 1:06-CR-64 TS

Defendant.

Defendant moves to continue trial because he is undergoing testing and treatment.

The Court finds that to deny the Motion would deny Defendant’s counsel the reasonable

time necessary for effective preparation for trial taking into account due diligence because

the testing is required for effective trial preparation.  The Court further finds that there have

been no previous continuances in this case and the ends of justice  served by granting a

continuance outweigh the best interests of the public and the defendant in a speedy trial.

 It is therefore

ORDERED that Defendant’s Motion to Continue Jury Trial (Docket No. 11) is

GRANTED and the jury trial set to begin on October 23, 2006, is VACATED.  It is further
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ORDERED that pursuant to 18 U.S.C. § 3161(h)(8), the time from October 23, 2006,

through the date of the new trial is excluded from in computing the time within which trial

shall commence under the Speedy Trial Act. 

DATED  September 20, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION
 

ASHLEY D. MOORE, 

Plaintiff, 

vs. 

JO ANNE B. BARNHART, 
Commissioner of Social Security,

Defendant. 

SCHEDULING ORDER AND 

NOTICE OF HEARING

Case No. 2:06-CV-618 TS

District Judge Ted Stewart

In order to facilitate the disposition of this case by the Court,

IT IS ORDERED that, on or before the following dates, the parties shall file and

serve briefs complying with the requirements set forth below. 

PLAINTIFF: October 30, 2006.

COMMISSIONER: December 4, 2006.

PLAINTIFF’S OPTIONAL REPLY: (if any): January 8, 2007.

If this briefing schedule creates any special hardship a party should make a motion

immediately.  Extensions of time beyond these generous allowances will require a clear

showing of good cause. 

FORM OF BRIEFS: Opening and responding briefs shall not exceed fifteen pages

exclusive of the statement of facts.  Reply briefs shall not exceed ten pages.  The text of

the briefs, including footnotes, must be in a 12-point font size. 
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1.  Plaintiff’s Brief

(a)  Statement of the Case

The plaintiff shall briefly outline the course of the proceedings and the disposition

at the administrative level and set forth a brief statement of pertinent facts.  The statement

of facts shall include a summary of the physical and mental impairments upon which the

allegation of disability is based, and a brief outline of pertinent factual, medical, and

vocational evidence.  Each statement of fact shall be supported by citation to the page of

the transcript where the evidence may be found.  Plaintiff’s statement of facts should not

exceed eight pages in length.

(b)  Statement of Grounds for Reversal or Remand

The plaintiff’s brief shall contain a statement of the issues, and an argument in

support of each issue asserted.  The argument shall identify the findings which the plaintiff

contends are not supported by substantial evidence or the legal errors committed by the

commissioner with citations to the pertinent transcript pages and pertinent cases, rulings,

and regulations. 

2.  Commissioner’s Brief

The Commissioner’s brief may include a statement of facts if the Commissioner

disagrees with the facts as stated by the plaintiff.  The Commissioner’s statement of facts

shall not exceed eight pages in length. The facts and argument submitted by the

Commissioner shall cite to the transcript page containing the evidence upon which the

Commissioner relies. The Commissioner shall specifically address each of the arguments
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made by the plaintiff in the same order they were raised in the plaintiff’s brief.  The

Commissioner’s response shall not address matters not put at issue by the plaintiff.  

ORAL ARGUMENT: The Court will have already reviewed the file, pleadings, and

administrative record prior to the hearing.  The court will hear argument of counsel and

intends to rule at the close of the hearing.  Hearing is mandatory and the hearing may be

moved only upon a showing of good cause.  Counsel for the prevailing party may be

required to draft a short order reflecting the court’s reasons for finding in the party’s favor.

It is further

ORDERED that hearing is set to begin on January 30, 2007, at 3:00 p.m.

September 19, 2006.

BY THE COURT:

_____________________________
Ted Stewart
United States District Judge





































 

 

 
Proposed Order Submitted By: 

Sarah G. Schwartz, 9921 

HOLLAND & HART LLP 

60 E. South Temple, Suite 2000 

Salt Lake City, Utah  84111-1031 

801-595-7800 

 

Attorneys for Richard D. Clayton, as Receiver for  

NuWay Holding, Inc., et al. 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 

 

SECURITIES AND EXCHANGE 

COMMISSION, 

 

Plaintiff, 

v. 

 

DAVID M. WOLFSON; NUWAY HOLDING, 

INC., a Nevada corporation; LEEWARD 

CONSULTING GROUP, LLC, a Utah limited 

liability company; SUKUMO LIMITED, a 

company incorporated in the British Virgin 

Islands (a.k.a SUKUMO GROUP, LTD., 

FUJIWARA GROUP, FIRST CHARTERED 

CAPITAL CORPORATION, FIRST COLONIAL 

TRUST, FIRST CHINA CAPITAL AND 

INTERNATIONAL INVESTMENT HOLDING); 

MICHAEL SYDNEY NEWMAN (a.k.a 

MARCUS WISEMAN); STEM GENETICS, 

INC., A Utah corporation; HOWARD H. 

ROBERTSON; GINO CARLUCCI; G & G 

CAPITAL, LLC, an Arizona and Utah limited 

liability company; F10 OIL AND GAS 

PROPERTIES, INC.; JON H. MARPLE; MARY 

E. BLAKE; JON R. MARPLE; GRATEFUL 

INTERNET ASSOCIATES, LLC, a Colorado 

limited liability company; DIVERSIFIED 

FINANCIAL RESOURCES CORPORATION, a 

Delaware corporation; JOHN CHAPMAN; 

VALESC HOLDINGS, INC., a New Jersey 

corporation; JEREMY D. KRAUS; SAMUEL 

COHEN; NCI HOLDINGS, INC., a Nevada 

corporation 

 

Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

 

 

 

 

 

ORDER APPROVING KANSAS 

AGREEMENT AND LIFTING STAY 

REGARDING KANSAS ACTION 

 

 

 

Civil No. 2:03CV914 

 

 

 

 

Judge Dale A. Kimball 

 

 



 The Court having considered the Receiver’s motion to approve agreement and to 

lift stay regarding Kansas action, the Receiver’s memorandum in support thereof, and 

being otherwise informed, 

ORDERS AND FINDS THAT: 

1. The agreement between the Receiver and Cross Sales, LLC regarding the 

Receiver’s disputed interest in the property described as Lot 106 except the West 2 1/2 

feet thereof, and all of Lot 108, on Douglas Avenue, in the original town, now of City 

of Wichita, Sedgwick County, Kansas (“Kansas Property”) is approved; 

2. The agreement between the Receiver and Cross Sales, LLC regarding the 

Kansas Property is in the best interests of the Receivership estate; and 

3. The Amended Order Staying Litigation is lifted with respect to the action 

filed by Cross Sales, LLC entitled Cross Sales, LLC v. A-Z, LLC et al., Case No. 

04CV4867 in the Eighteenth Judicial District Court, Sedgwick County, Kansas, Civil 

Division and with respect to any sale of the Kansas Property.   

 

DATED this  19
th

  day of September, 2006. 

       

 

 

             

      Judge Dale A. Kimball 

United States District Court 
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In the United States District Court

for the District of Utah, Central Division

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MIGUEL AVALOS-VASQUEZ,

                                    Defendant.

ORDER

Case No. 2:04 CR 708 JTG

Appeal No. 06-4076

This matter is before the Court pursuant to the Tenth Circuit’s Order filed August

7, 2006, partially remanding the case for a determination of excusable neglect under Fed. R. App.

P. 4(b)4.  

The Tenth Circuit has found that the Notice of Appeal was timely filed within the

thirty-day extension period, subject to remand to the district court “for the limited purpose of

determining whether defendant can establish excusable neglect or good cause for the untimely

filing of his notice of appeal.”  This Court finds that under the totality of the circumstances

applicable to this case, there was excusable neglect. 

PROCEDURAL BACKGROUND

Defendant, Miguel Avalos-Vasquez, was sentenced to 120 months imprisonment

on January 23, 2006.  The Judgment was entered February 9, 2006.  A Notice of Appeal or

motion for extension of time should have been filed within 10 days after entry of Judgment,

which would have been on or before February 24, 2006.  Although Mr. Garrett believed that Ms.
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Ashdown had electronically filed the Notice of Appeal on February 9, 2006, that was not the

case, and after discovery of that defect defendant’s Notice of Appeal was filed with the Court on

March 22, 2006, within the thirty day extension period.  

Status reports were filed by James Garrett on behalf of defendant and the Vernon

Stejskal on behalf of the government as directed by the Tenth Circuit, and the Court conducted

an evidentiary hearing on August 24, 2006.  Mr. Garrett and his secretary, Jackie Ashdown,

testified concerning the delay in filing the Notice of Appeal.  Mr. Garrett filed a post hearing

Memorandum of Points and Authorities concerning Excusable Neglect or Good Cause on

September 5, 2006.   

FACTUAL BACKGROUND

Based upon the files and records before the Court, including testimony presented

at the evidentiary hearing, the Court finds the following facts, as well as established facts as set

forth in the analysis of the four factors hereinafter discussed:

On January 23, 2006, Mr. Garrett discussed filing a Notice of Appeal with

defendant Avalos-Vasquez and determined to file a Notice of Appeal on defendant behalf.  

After sentencing and before the Judgment was filed, Mr. Garrett discussed

preparation and filing of the Notice of Appeal with his secretary, Ms. Ashdown. He asked his

secretary to file the Notice of Appeal.  The Notice of Appeal was prepared by Ms. Ashdown and

it was saved on her computer.

The normal procedure at counsel’s office at that time for the production of a

document were as follows: dictated the pleading; rough draft prepared; edited; and reviewed. 



  The Court recognizes that Mr. Garrett has since changed his office procedures.  Mr.1

Garrett and Ms. Ashdown testified that his office now prints the electronic receipt of filing when

they electronically file any document with the court.  This process with help prevent future filing

errors.   
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Once a document was ready for submission Counsel would hand write the words, “Final Submit

to Court” on the top of the document and give the same to his secretary.  Counsel’s secretary

would place the electronic signature on the bottom, date the document, complete the certificate of

service, and file the document electronically with the Court.  

On February 9, 2006, the prepared Notice of Appeal was placed on Mr. Garrett’s

desk with a date and electronic signature on it.  He placed the words, “Final, Submit to the

Court” on the Notice of Appeal and left for the day.  When Counsel returned on the 10 , theth

Notice of Appeal was on his desk, the date of the 9  had been placed on the document, theth

signature line was complete, and the certificate of service was also complete.  Counsel believing

the Notice of Appeal had been filed, placed the hard copy of the Notice of Appeal in his file.

Mr. Garrett assumed and was under the mistake of fact that the Notice of Appeal

was filed with the Court.  Several busy weeks passed before Mr. Garrett asked Ms. Ashdown if

they had received any documents from the 10  Circuit Court of Appeals relating to defendant’sth

appeal.  Ms. Ashdown answered in the negative.  

On March 21, 2006, counsel checked with the 10  Circuit to question the docketth

statement package and why it had not been received.  The 10  Circuit did not have record of theth

case.  He then called the District Court to see if the Notice of Appeal had been filed.  When it

was discovered by counsel that the Notice of Appeal had not been filed, he notified Vernon

Stejskal, the Assistant United States Attorney involved in this case and also Judge Greene’s

chambers.  Counsel then immediately filed the Notice of Appeal on March 22, 2006.1



  “The excusable neglect standard applies in situations in which there is fault; in such2

situations, the need for an extension is usually occasioned by something within the control of the

movant.  The good cause standard applies in situations in which there is no fault – excusable or

otherwise.  In such situations, the need for an extension is usually occasioned by something that

is not within the control of the movant.”  Fed. R. App. P. 4(b)(4) advisory committee note. 
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ANALYSIS

Rule 4(b)(4) of the Federal Rules of Appellate Procedure states:

Motion for Extension of Time.  Upon a finding of excusable neglect or

good cause, the district court may – before or after the time has expired,

with or without motion and notice – extend the time to file a notice of

appeal for a period not to exceed 30 days from the expiration of the time

otherwise prescribed by this Rule 4(b).   2

The Tenth Circuit has rendered several opinions concerning excusable neglect

within the meaning of the aforesaid Rules, including “[a] defendant who filed his notice of

appeal within the Rule 4(b) thirty-day extension period may obtain relief by showing excusable

neglect notwithstanding his failure to file a motion seeking such relief within that same time

frame.”  United States v. Espinosa-Talamantes, 319 F.3d 1245, 1246 (10th Cir. 2003)(citing

United States v. McMillan, 106 F3d 322, 324 (10th Cir. 1997)). 

 “The appropriate remedy in such a situation is to remand the case to the district

court so that the court can determine if the requisite [finding] for a thirty-day extension of time

can be made.”  Espinosa-Talamantes, 319 F.3d at 1246 (citing United States v. Lucas, 597 F.2d

243, 245-46 (10th Cir. 1979)).  

In order for a district court to support a finding of excusable neglect, a court must

“tak[e] account of all relevant circumstances surrounding the party’s omission.”  Pioneer



  The Tenth Circuit has found that “the Supreme Court’s construction of ‘excusable3

neglect’ in Pioneer also applies to the term ‘excusable neglect’ as it is used in Federal Rule of

Appellate Procdure 4(b)(4).”  United States v. Torres, 372 F.3d 1159, 1162 (10th Cir. 2004).    
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Investment Servs. Co. v. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380, 395 (1993).   A four factor3

test was then established by the Supreme Court:  “The four factors to be considered are: (1) the

danger of unfair prejudice to the nonmoving party; (2) the length of delay and its potential impact

on judicial proceedings; (3) the reason for the delay, including whether it was within the

reasonable control of the movant; and (4) whether the movant acted in good faith.”  United States

v. Vogl, 374 F.3d 976, 981 (10th Cir. 2004)(citing Pioneer, 507 U.S. at 395).  “Although

‘excusable neglect’ is not strictly limited to omissions caused by circumstances beyond the

movant’s control, ‘inadvertence, ignorance of the rules, or mistakes construing the rules do not

usually constitute excusable neglect.’” Vogl, 374 F.3d at 981 (citing Pioneer, 507 U.S. at 392). 

The aforesaid factors will now be discussed as applied to the facts of this case.   

A.  The danger of unfair prejudice to the nonmoving party.

The Court finds that the government has not been unfairly prejudiced by the

defendant’s delay in filing the Notice to Appeal.  During the evidentiary hearing to determine

excusable neglect, the government did not cross examine the witnesses and did not argue that it

was being prejudiced in anyway by they delay.  The government’s brief relating to this matter

took no position on the merits, and again the government did not argue that it had been unfairly

prejudiced by the delay.  Accordingly, this factor weighs in favor of defendant.  

B.  The length of the delay and its potential impact on judicial proceedings

The Court finds that the length of delay in filing the Notice of Appeal has had a

minimal impact on judicial proceedings.  Mr. Garrett filed the Notice of Appeal within the
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possible thirty-day extension time allowed under Rule 4(b)(4) of the Federal Rules of Appellate

Procedure.  Although defendant’s appeal is “on hold” until this Court makes a determination on

excusable neglect, the Court finds that the delay has had minimal impact on the judicial

proceedings of this matter.

C.  The reason for delay, including whether it was within the reasonable control of the 

movant

The Tenth Circuit has found that the third factor, “fault in the delay[,] remains a

very important factor – perhaps the most important single factor – in determining whether neglect

is excusable.”  United States v. Torres, 372 F.3d 1159, 1163 (10th Cir. 2004)(citing City of

Chanute v. Williams Natural Gas Co., 31 F.3d 1041, 1046 (10th Cir. 1994)).  The Court finds

that this factor is of particular significance in its determination of excusable neglect.  This is so

because this situation was within the reasonable control of Mr. Garrett.  

Mr. Garrett in good faith believed that the Notice of Appeal was filed by Ms.

Ashdown on February 9, 2006, when he found and placed into his file the dated and signed

notice which had been placed by his secretary on his desk.  Several weeks later, when he found

that the Notice of Appeal had not been filed correctly, he immediately tried to correct the error by

promptly filing the Notice of Appeal on March 22, 2006.      

The Tenth Circuit has decided many cases that involve a determination of

excusable neglect from inadvertence, ignorance of the rules, or mistakes construing the rules. 

However, the Tenth Circuit has not addressed facts that are substantially similar to this case.  In

this case, Mr. Garrett was fully aware of the rules of appellate procedure and in good faith

thought that the Notice of Appeal was properly and timely filed by Ms. Ashdown within ten days
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of the Judgment.  He was proceeding under an erroneous supposition of fact.

The Ninth and Eleventh Circuits have addressed cases with facts that parallel the

facts in this case.  The Court finds these cases persuasive.  In Pincay v. Andrews, 389 F.3d 853

(9th Cir. 2004), the Ninth Circuit found excusable neglect where a paralegal was delegated the

task of calendering the outside date for an appeal and erred when calculating that date under the

rules, which caused the Notice of Appeal to be delayed.  The Ninth Circuit found that although it

is an attorney’s responsibility to supervise delegated work under the Rules of Professional

Conduct, the “delegation of the task of ascertaining the deadline was not per se inexcusable

neglect.”  Id. at 856.  The Ninth Circuit relies on the Pioneer decision, where the Supreme Court

stated that “excusable neglect may extend to inadvertent delays . . . that excusable neglect . . . is a

somewhat elastic concept that is not limited strictly to omissions caused by circumstances

beyond the control of the movant.”  Pioneer, 507 U.S. at 1496.  The case at bar is even more

conducive to a finding of excusable neglect because there was no misinterpretation of the rules at

all.  There was a failure in communication or misunderstanding when Mr. Garrett saw the Notice

of Appeal on his desk with a date and signature on it.  Under Mr. Garrett’s office policy at the

time, those two things indicated that the document had been filed with the court.

In Cheney v. Anchor Glass Container Corp., 71 F.3d 848, 850 (11th Cir. 1996),

the court followed a similar analysis in determining excusable neglect under a Rule 60(b) motion

by citing to the factors used in the Pioneer case.  In Cheney, there was a delayed filing because of

a failure in communication between the associate attorney and the lead counsel.  The failure in

communication occurred because the lead counsel was on vacation when the associate received

notice of an arbitration award in which a demand for trial de novo needed to be filed within 30
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days.  The associate did not want to file the demand without consulting the lead counsel,

however, the associate left for vacation before the lead counsel returned.  The task of notifying

lead counsel of this deadline was then delegated to the secretary, who failed to do so.  The

Cheney court found that the “circumstances of error were obviously within counsel’s control, but

their noncommunication and resulting inaction amounts only to an ‘omission caused by

carelessness.’” Id. at 850 (citing Pioneer, 507 U.S. at 388).  The court concluded that the late

filing “was simply an innocent oversight by counsel” and that there was “no bad faith that would

warrant forfeiture of [movant’s] right to a full trial.”  Cheney, 71 F.3d at 850.  The Eleventh

Circuit found that the neglect of Cheney’s counsel was “excusable.”  

Although the Court finds these two cases to be the most factually similar to our

case, the Tenth Circuit also found excusable neglect in a case where the party was at fault under

the third element.  City of Chanute, Kansas v. Williams Natural Gas Co., 31 F.3d 1041, 1046

(10th Cir.1994).  In Williams Natural Gas Co., the district court found excusable neglect in a

case where the plaintiff had failed to properly specify eight of the nine parties in the caption on

the Notice of Appeal.  Id. at 1044.  The Tenth Circuit affirmed the district court, finding that

although plaintiff was at fault “under the entire circumstances of the case and looking to the other

three Pioneer factors, the district court acted within its discretion.  We see no danger of prejudice

to the [non-moving] party from the delay.” Id. at 1046.  

Similar to Cheney, in this case Mr. Garrett was negligent in his “innocent

oversight” of not confirming that the Notice of Appeal was properly filed until several weeks

later.  The Court finds that his negligence is excusable under the above analysis. 
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D.  Whether the movant acted in good faith

The Court finds that Mr. Garrett was acting in good faith when he assumed that

Ms. Ashdown had filed the Notice of Appeal on February 9, 2006.  Once Mr. Garrett realized

that the Notice was not properly filed, he immediately tried to correct that error by filing the

Notice of Appeal on March 22, 2006.  The Court finds that Mr. Garrett was not trying to delay

the proceedings and was not acting in bad faith, but that Mr. Garrett honestly thought that the

Notice was filed properly and that this was an innocent oversight.  

Base upon the foregoing analysis, it is hereby 

ORDERED, that the extension of time should be GRANTED based upon

excusable neglect.

DATED this 20th day of September, 2006.

                                                                      

J. THOMAS GREENE

UNITED STATES DISTRICT JUDGE



















































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
 CENTRAL DIVISION

_________________________________________________________________

AHMAD R. SHAYESTEH,        )
)

Plaintiff, ) Case No. 2:05-CV-85 TC
)

v. )
)

AARON RATY et al.,   ) O R D E R
      )

Defendants. )
_________________________________________________________________

Plaintiff, Ahmad R. Shayesteh, an inmate at the Federal

Correctional Institution in Fort Dix, New Jersey, filed this pro

se lawsuit in forma pauperis under 28 U.S.C. § 1915.  See 28

U.S.C.A. § 1915(b) (West 2006).  Plaintiff’s Complaint asserts

numerous civil rights violations under Bivens v. Six Unknown

Agents of Fed. Bureau of Narcotics, 403 U.S. 388, 91 S. Ct. 1999

(1971).  Plaintiff also alleges violations of the Right to

Financial Privacy Act of 1978 (RFPA), see 12 U.S.C. §§ 3401-3422

(West 2006); the Federal Tort Claims Act (FTCA), see 28 U.S.C. §§

2671-80; and, the Privacy Act, see 5 U.S.C. § 552a.  Prior to

screening of the Complaint under 28 U.S.C. § 1915(e), Plaintiff

effected service of process upon Defendants at his own expense. 

Defendants responded with a motion to dismiss which has been

fully briefed and is now before the Court.

I. Background

Plaintiff is an Iranian citizen and permanent resident of

the United States.  In January, 1995, Plaintiff rented a safe-

deposit box from a bank in Provo, Utah.  Plaintiff alleges that

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28b%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28b%29
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=403+U.S.+388
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=403+U.S.+388
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=403+U.S.+388
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=12+USCA+ss+3401-3422
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=12+USCA+ss+3401-3422
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+ss+2671-80
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+ss+2671-80
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=5+USCA+s+552a
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1915%28e%29
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he placed in the box $80,000 in U.S. currency, and a family

heirloom consisting of diamonds worth approximately

$4,000,000.00.  Plaintiff last accessed the box in May, 1995.  In

June, 1995, Plaintiff was charged with two counts of possession

of a controlled substance with intent to distribute.  On August

21, 1996, Plaintiff was convicted by a jury and was later

sentenced to 262 months in prison and a $10,000 fine.  

On May 2, 2002, Steve Gerard and other FBI agents, with the

assistance of bank officials, allegedly broke into Plaintiff’s

safe-deposit box and searched its contents.  Plaintiff alleges

that the agents also obtained personal financial information

regarding Plaintiff from the bank at that time.  On May 14, 2002,

Gerard allegedly transferred this information to Agent Raty of

the Drug Enforcement Agency (DEA).  

In early September, 2002, Raty filed an “Application and

Affidavit for Seizure Warrant” in this Court which allegedly

included information obtained from the bank, as well as

information from a Presentence Investigation Report (PSIR)

prepared in Plaintiff’s criminal case.  Based on Raty’s affidavit

a magistrate judge issued a seizure warrant for the contents of

the safe-deposit box.  After executing the warrant on September

6, 2002, DEA agents seized $72,100 in cash from the safe-deposit

box.  No diamonds or additional funds were reportedly found or

seized.  The DEA initiated forfeiture proceedings against the
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$72,100 and Plaintiff contested the forfeiture by filing a claim

with the DEA’s Forfeiture Counsel.  On February 5, 2003, a

Verified Complaint for Forfeiture In Rem was filed in this Court. 

See United States v. $72,100 in United States Currency, No.

2:03CV140DS.  Agent Raty attested to the truthfulness of the

statements in the United States’ forfeiture complaint. 

(2:03CV140DS Docket no. 1 at 7.)  

On October 20, 2003, Plaintiff filed an answer to the

forfeiture complaint in which he challenged, among other things,

the legality of the alleged search and seizure of the contents of

his safe-deposit box under the Constitution and the RFPA. 

(2:03CV140DS Docket no. 30)  Plaintiff also sought damages under

the FTCA for the loss of the diamonds and additional currency

allegedly missing from the safe-deposit box.  On September 16,

2004, Judge Sam dismissed Plaintiff’s FTCA claim for failure to

exhaust administrative remedies, however, Plaintiff’s remaining

challenges to the forfeiture action are still pending in that

case.  After pursuing his administrative remedies with the FBI

and DEA to no avail, Plaintiff filed this suit on February 11,

2005.   

Plaintiff’s Complaint is comprised of thirteen separate

“counts” based on four separate causes of action.  Claims 1

through 8 (Bivens claims) assert violations of Plaintiff’s civil

rights by agents of the United States in their individual



  As further discussed below, although Claim 2 is against
1

Gerard in his official capacity, Plaintiff concedes that official

capacity suits are not permitted under Bivens, thus, Plaintiff

seeks leave to amend the Complaint to restate this claim under

the FTCA.

4

capacities.   Plaintiff seeks compensatory and punitive damages1

from these defendants for the loss of the diamonds and currency

allegedly missing from his safe-deposit box.  Claims 9 and 10

seek damages under the Privacy Act against Assistant U.S.

Attorney Richard W. Daynes, and U.S. Attorney Paul M. Warner, in

their official capacities, as well as the United States

Attorney’s office.  Claims 11 and 12 seek compensatory and

punitive damages against the FBI, DEA, and Agent Raty in his

official capacity, under the RFPA.  Finally, Claim 13 seeks

damages from the United States under the FTCA on theories of

trespass, conversion and negligence.

I. Motion to Dismiss 

A. Voluntarily Dismissed Claims

In his response to Defendants’ Motion to Dismiss Plaintiff

concedes that two of his claims are not well-plead and are

subject to dismissal.  Plaintiff seeks leave to correct these

deficiencies by amending his complaint.  

Defendants argue that Claim 2, which purports to be a Bivens

claim against Gerard in his official capacity, must be construed

as a claim against the United States.  See Farmer v. Perrill, 275

F.3d 958, 963 (10  Cir. 2001)th .  Thus, Defendants argue that

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=275+F.3d+958
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=275+F.3d+958
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Claim 2 is barred by sovereign immunity.  Plaintiff concedes that

Bivens does not authorize suits against federal officials in

their official capacities.  However, Plaintiff argues that the

United States has waved its sovereign immunity as to this claim,

therefore, he seeks leave to amend the Complaint to restate this

claim under the FTCA.  Accordingly, the Court dismisses Claim 2

of the Complaint and grants Plaintiff’s motion file an amended

complaint.

Similarly, regarding Claim 3, Defendants argue that

Plaintiff cannot sue Gerard individually under Bivens for

wrongfully disclosing Plaintiff’s financial information because

Congress has created an alternative statutory remedy instead. 

Plaintiff concedes that “the [RFPA] provides the exclusive remedy

for the actions of Defendant Steve Gerard in his individual

capacity in Count 3.”  (Mem. Opp. Mot. Dis. at 2.)  Plaintiff

seeks leave to amend his Complaint to restate the allegations

against Gerard from Claim 3 as part of Claim 11 under the RFPA. 

However, in light of the Court’s ruling regarding Claim 11, set

forth below, the Court dismisses Claim 3 without prejudice.

B. Comity/Judicial Economy

Defendants argue that the issues presented in Claims 1, 5,

6, 8, 11, and 12 - which challenge the legality of the search and

seizure of Plaintiff’s safe-deposit box and financial records,

and the adequacy of the procedures leading to the search and



6

seizure - have also been raised in the forfeiture action pending

before Judge Sam.  Defendants also assert that the parties in

both actions are the same because Plaintiff has made himself a de

facto intervenor in the forfeiture action by claiming to be the

owner of the defendant property in that case.  Thus, Defendants

argue that as a matter of comity, and in the interest of

preserving scarce judicial resources, these claims should be

dismissed without prejudice pending the outcome of the forfeiture

action.  Plaintiff denies that the issues presented in the

forfeiture action are the same as those presented in Claims 1, 5,

6, 8, 11, and 12 here, and he also asserts that it is unlikely

the forfeiture action will dispose of any of the claims presented

here.

The Court agrees that resolution of the forfeiture action

will not necessarily dispose of all the identified claims,

however, it will likely require determination of many of the same

legal and factual questions presented in those claims.  And, such

a determination could have preclusive effect on this litigation. 

On the other hand, dismissal of these claims without prejudice

may cause them to be barred under the applicable statute of

limitations.  Thus, the Court denies Plaintiff’s motion to

dismiss without prejudice Claims 1, 5, 6, 8, 11, and 12, and,

instead, stays these claims pending the outcome of the related

forfeiture case.  Once that case is resolved, either party may



7

move to lift the stay and proceed on these claims.

C. Remaining Bivens Claims

Defendants move for dismissal of Claims 4 and 7 on the basis

of prosecutorial and/or qualified immunity.  In Claim 4,

Plaintiff alleges that AUSA Daynes and DEA Agent Raty violated

Plaintiff’s constitutional rights by disclosing confidential

information from Plaintiff’s Presentence Investigation Report

(PSIR) when applying for a seizure warrant.  In Claim 7,

Plaintiff alleges that U.S. Attorney Warner and AUSA Daynes

violated Plaintiff’s purported constitutional right to privacy by

filing the Verified Complaint for Forfeiture In Rem, which

allegedly contained confidential information obtained from

Plaintiff’s PSIR.  

The Federal Defendants’ Memorandum in Support of Motion to

Dismiss asserts that the individuals named in Claims 4 and 7 are

absolutely immune from suit based on prosecutorial immunity.  It

is well established that a prosecutor acting within the scope of

his duties in initiating and pursuing a criminal prosecution

enjoys absolute immunity from suit.  Imbler v. Pachtman, 424 U.S.

409, 424, 96 S. Ct. 984, 992 (1976).  “It is also well

established that this absolute prosecutorial immunity extends to

. . . agency officials who perform functions analogous to those

of a prosecutor in initiating and pursuing civil and

administrative enforcement proceedings.”  Pfeiffer v. Hartford

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=424+U.S.+409
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=424+U.S.+409
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=929+F.2d+1484
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Fire Ins. Co., 929 F.2d 1484, 1489 (10  Cir. 1991)th .

Regarding Claim 7, Plaintiff does not dispute that Warner

and Daynes’ filing of the forfeiture complaint was a

prosecutorial function.  Nor does Plaintiff dispute that

“prosecutorial immunity extends to proceedings where the

prosecutor institutes a civil forfeiture proceeding.”  Blakely v.

United States, 276 F.3d 853, 871 (6  Cir. 2002)th .  Instead,

Plaintiff argues that as a matter of public policy prosecutors

should not be allowed to invoke immunity against a pro se

litigant such as Plaintiff because doing so would remove a

potential check on the prosecutors' power, namely the threat of

having to pay attorney’s fees.  This argument is entirely without

merit.  Plaintiff has not cited a single case suggesting that a

plaintiff’s pro se status has any bearing on a prosecutor’s

entitlement to prosecutorial immunity.  Thus, Defendants’ motion

to dismiss Claim 7 is granted.      

Regarding Claim 4, Plaintiff contends that Daynes and Raty

were not performing prosecutorial functions, but rather were

acting in a an “investigative mode” at the time of the alleged

privacy violations.  Absolute immunity does not extend to actions

that are primarily investigative or administrative in nature,

unless those acts are “necessary for the prosecutor to fulfill

his function as an officer of the court.”  See id. at 1490. 

Rather than dispute the issue of absolute immunity, Defendants’

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=276+F.3d+853
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=276+F.3d+853


  Defendants also raised the defense of qualified immunity
2

in their initial supporting memorandum, albeit in a footnote.   

9

reply memorandum asserts that Warner, Daynes and Raty are

nevertheless entitled to qualified immunity against this claim.  2

Defendants also assert that the Court lacks jurisdiction to hear

this claim because the Privacy Act’s remedies preclude a Bivens

claim.

It is well established that “[w]hen Congress provides an

alternative remedy [to Bivens], it may, of course, indicate its

intent, by statutory language, by clear legislative history, or

perhaps even by the statutory remedy itself, that the Court’s

power should not be exercised.”  Bush v. Lucas, 462 U.S. 367, 378

(1983).  Defendants cite numerous cases holding that a Bivens

claim should not be entertained where the Privacy Act provides a

meaningful remedy for the injury alleged.  See Chung v. United

States Dep’t of Justice, 333 F.3d 273, 274 (D.C. Cir. 2003)

(affirming district court’s dismissal of plaintiff’s Bivens

claims “because . . . they are encompassed within the remedial

scheme of the Privacy Act”); Downie v. City of Middleburg Hts.,

301 F.3d 688, 696 (6th Cir. 2002) (agreeing with district court

that “because Privacy Act is a comprehensive legislative scheme

that provides a meaningful remedy for the kind of wrong

[plaintiff] alleges that he suffered, we should not imply a

Bivens remedy”); Newmark v. Principi, 262 F. Supp. 2d 509, 518

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=462+U.S.+367
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=462+U.S.+367
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=333+F.3d+273
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=333+F.3d+273
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=301+F.3d+688
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=301+F.3d+688
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=262+F.Supp.2d+509
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(E.D. Pa. 2003) (holding that “based on the comprehensive

remedial scheme provided by Congress in the Privacy Act,”

plaintiff could not maintain a Bivens action for disclosure of

employment records); Sullivan v. U.S. Postal Serv., 944 F. Supp.

191, 195 (W.D.N.Y.1996) (stating that a “‘comprehensive scheme’

for dealing with privacy violations exists in the Privacy Act”).

The Court finds these cases persuasive and concludes that

the Privacy Act provides the exclusive remedy for the injuries

alleged in Claim 4 of Plaintiff’s Complaint.  Thus, Defendants’

motion to dismiss Claim 4 for lack of jurisdiction under Bivens

is granted.  However, if Plaintiff so chooses, he may amend his

complaint to restate the allegations of Claim 4 under the Privacy

Act.

D. Privacy Act

Federal Defendants’ Memorandum in Support of Motion to

Dismiss asserts that Claims 9 and 10, which seek relief under the

Privacy Act, are barred by the state of limitations because the

disclosures challenged in those claims occurred more than two

years before Plaintiff filed his complaint in this case. 

Plaintiff’s opposition brief argues that the under the doctrine

of equitable tolling the limitations period did not begin to run

until he first became aware of the alleged violations, which he

asserts was less than two years prior to filing of the complaint. 

Defendants reply brief does not rebut Plaintiff’s equitable

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=944+F.Supp.+191
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=944+F.Supp.+191
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tolling argument but instead argues that Plaintiff’s allegations

fail to state a claim under the Privacy Act.  

The Court notes that Plaintiff has not had an opportunity to

address Defendants’ argument that Claims 9 and 10 fail to state a

claim because it was first raised in Defendants’ reply brief.  In

addition, Plaintiff may be able to amend his complaint to state a

Privacy Act claim based on the allegations from Claim 4, as

discussed above.  Thus, the Court finds that dismissal under Rule

12(b)(6) of Claims 9 and 10 would be premature at this time. 

Defendants may file a second motion to dismiss the claims after

Plaintiff has had an opportunity to amend his complaint.

E. Federal Tort Claims Act

Federal Defendants’ Memorandum in Support of Motion to

Dismiss also argues that Claim 13 was barred under the applicable

statute of limitations.  However, in their reply brief Defendants

concede that this claim was timely filed under the “mailbox

rule.”  Thus, Defendants admit that Plaintiff’s claim of trespass

under the FTCA cannot be disposed of in this motion to dismiss;

Defendants have therefore requested leave to answer this claim

following the Court’s ruling here.  That request is granted.
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ORDER

Based on the foregoing, IT IS HEREBY ORDERED that:

(1) Defendants’ motion to dismiss without prejudice Claims

1, 5, 6, 8, 11, and 12 is denied; however, these claims are

stayed pending a ruling in the related forfeiture proceeding;

(2) Defendants’ motion to dismiss Claims 2, 3, 4, and 7 is

granted; 

(3) Defendants’ motion to dismiss Claims 9, 10, and 13, is

denied;

(4) Plaintiff shall have thirty days in which he may amend

the complaint in compliance with this order; and,

(5) Defendants shall answer or otherwise respond to

Plaintiff’s amended complaint within sixty days from the date of

filing.  However, if no amended complaint is filed, Defendants’

answer to Plaintiff’s remaining claims shall be filed within

forty days from the date of this order.

DATED this 20th day of September, 2006.

BY THE COURT:

_____________________________
Tena Campbell
United States District Judge

























______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

YOU LI,       

   

Defendant.

ORDER TO RELEASE

 DEFENDANT’S I-94 CARD TO

IMMIGRATION ATTORNEY

    

Case No. 2:06 CR 00081 TC

Based upon the Motion of the Defendant, the Court hereby orders the release of You Li’s

I-94 card directly to his immigration attorney, Vinh Ly, for a period of two weeks.  Mr. Li’s I-94

card, visa and passport are currently in the custody of Mr. Michael Duncan at the United States

District Court.

DATED this 20  day of September, 2006.th

_______________________________________

David Nuffer

United States Magistrate Judge

















______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

CHRISTOPHER JEPPSON, 

   

Defendant.

ORDER AMENDING CONDITIONS OF

PRETRIAL RELEASE

Case No. 2:06 CR 314 TC

   Honorable Tena Campbell 

Based upon motion of the Defendant, stipulation of the parties,  no objection from

Pretrial Services nor the Assistant U.S. Attorney, and good cause appearing therefor, IT IS

HEREBY ORDERED that the Defendant’s Conditions of Release be amended to remove the no

alcohol condition.   Defendant should continue to abide by all previously set conditions of

release. 

Dated this 20  day of September, 2006.   th

________________________________________

HONORABLE DAVID  NUFFER

United States Magistrate Judge 



  Docket no. 27.1

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

ERIK SILVA, et al.,

Defendants.

ORDER

Case No. 2:06-cr-00490-TC-PMW-3

Judge Tena Campbell

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Tena

Campbell pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is Erik Silva’s (“Defendant”)

motion to enlarge the time for filing motions in this case.   Based upon the motion and good1

cause appearing therefor, Defendant’s motion is GRANTED.  It is ORDERED that the deadline

for filing motions in this case is extended to October 2, 2006.

It is FURTHER ORDERED that the additional time for filing motions in this case shall

be excluded for purposes of speedy trial pursuant to 18 U.S.C. § 3161(h)(8)(A) & (B).

DATED this 20th day of September, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge



























  Docket no. 23.1

  Docket no. 25.2

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UDK SOLUTIONS, INC. dba UTAH

DISASTER KLEENUP, a Utah

corporation; and DISASTER KLEENUP

INTERNATIONAL, INC., a Delaware

corporation,

Plaintiffs,

v.

DISASTER CLEAN-UP SERVICE, LLC;

and MOST WANTED CARPET CARE,

LLC,

Defendants.

ORDER

Case No. 2:06-cv-00192-TS-PMW

Judge Ted Stewart

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court are (1) Plaintiffs’ motion for

leave to amend their complaint to add new parties;  and (2) the parties’ stipulated motion to1

extend the deadline for filing motions to amend pleadings.2

The court has reviewed Plaintiffs’ motion and determined that it is supported by good

cause.  Therefore, it is HEREBY ORDERED that Plaintiffs’ motion for leave to amend their



2

complaint to add new parties is GRANTED.  Plaintiffs may file the First Amended Complaint

attached as Exhibit A to the memorandum in support of their motion.

The court has also reviewed the parties’ stipulated motion and determined that it is

supported by good cause.  Therefore, it is HEREBY ORDERED that the parties’ motion to

extend the deadline for filing motions to amend pleadings is GRANTED.  The deadline for filing

motions to amend the pleadings is extended until twenty-four (24) days after Defendants serve

Plaintiffs with their responses to Plaintiffs’ discovery requests, including the production of

documents responsive to Plaintiffs’ First Request for Production of Documents.

DATED this 20th day of September, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge





On the official court docket, the Defendant’s last name is spelled “McCellen.”  But when1

filing papers with the court, the parties have used the spelling “McClellan.”  In this order, the

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DALE STEVENS,

ORDER ADOPTING REPORT AND
RECOMMENDATION

Plaintiff,

vs.

CLARK A. McCELLEN,

Civil No. 2:06 CV 215

Defendant.

CLARK A. McCELLEN,

Counterclaim Plaintiff,

vs.

DALE STEVENS; ORDER OF THE WHITE
LIGHT, a Utah Corporation dba WESTERN
ARBITRATION COUNCIL;
WAMPANOAG NATION, TRIBE OF
GRAYHEAD, WOLF BAND, an
unincorporated association-in-fact; and JOHN
DOES to be named later,

Counterclaim Defendants.

Plaintiff Dale Stevens filed this action on March 14, 2006.  Defendant Clark A.

McCellen  promptly filed a counterclaim and moved to dismiss Mr. Stevens’s claims.  On March1



court uses the spelling that appears on the docket.

The report and recommendation issued on September 5, 2006, amended and replaced a2

previous report and recommendation that had been filed on September 1, 2006.

2

24, 2006, the court referred this case to United States Magistrate Judge Paul M. Warner under 28

U.S.C. § 636(b)(1)(B).

After reviewing all relevant material, Judge Warner recommended that the court dismiss

Mr. Stevens’s claims for lack of jurisdiction, but allow Mr. McCellen’s counterclaim to go

forward.  The court adopted that recommendation in an order dated June 19, 2006.  Mr. Stevens

then filed a motion to dismiss Mr. McCellen’s counterclaim.

On September 5, 2006, Judge Warner issued a Report and Recommendation on Mr.

Stevens’s motion to dismiss,  recommending that the court deny Mr. Steven’s motion.   Mr.2

Stevens failed to file an objection to Judge Warner's Report and Recommendation within the

established time limit.

The court has considered Judge Warner's recommendation and has reviewed the record de

novo.  Judge Warner concluded that Mr. Stevens and the Wampanoag Nation are not entitled to

sovereign immunity.  The court agrees.  Mr. Stevens has not provided any information that

indicates that the Wampanoag Nation is federally recognized Indian tribe and, therefore, neither

Mr. Stevens nor the Wampanoag Nation can rely on the doctrine of sovereign immunity to avoid

this suit.

Further, the court agrees with Judge Warner’s conclusion that Mr. Stevens failed to

submit sufficient evidence or argument in support of his position that Order of the White Light

and the Western Arbitration Council should be dismissed as defendants.  Finally, a review of Mr.

McCellen’s counterclaim belies Mr. Stevens’s suggestion that the counterclaim is frivolous. 

Accordingly, the court hereby adopts the United States Magistrate Judge’s Report and



3

Recommendation as the order of the court.  Therefore, Mr. Stevens’s Motion to Dismiss

Counterclaim (dkt. # 28) is DENIED and the Amended Report and Recommendation (dkt. #34)

is adopted as the order of the court.

SO ORDERED  this 20th day of September, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION
 

ASHLEY D. MOORE, 

Plaintiff, 

vs. 

JO ANNE B. BARNHART, 
Commissioner of Social Security,

Defendant. 

SCHEDULING ORDER AND 

NOTICE OF HEARING

Case No. 2:06-CV-618 TS

District Judge Ted Stewart

In order to facilitate the disposition of this case by the Court,

IT IS ORDERED that, on or before the following dates, the parties shall file and

serve briefs complying with the requirements set forth below. 

PLAINTIFF: October 30, 2006.

COMMISSIONER: December 4, 2006.

PLAINTIFF’S OPTIONAL REPLY: (if any): January 8, 2007.

If this briefing schedule creates any special hardship a party should make a motion

immediately.  Extensions of time beyond these generous allowances will require a clear

showing of good cause. 

FORM OF BRIEFS: Opening and responding briefs shall not exceed fifteen pages

exclusive of the statement of facts.  Reply briefs shall not exceed ten pages.  The text of

the briefs, including footnotes, must be in a 12-point font size. 



2

1.  Plaintiff’s Brief

(a)  Statement of the Case

The plaintiff shall briefly outline the course of the proceedings and the disposition

at the administrative level and set forth a brief statement of pertinent facts.  The statement

of facts shall include a summary of the physical and mental impairments upon which the

allegation of disability is based, and a brief outline of pertinent factual, medical, and

vocational evidence.  Each statement of fact shall be supported by citation to the page of

the transcript where the evidence may be found.  Plaintiff’s statement of facts should not

exceed eight pages in length.

(b)  Statement of Grounds for Reversal or Remand

The plaintiff’s brief shall contain a statement of the issues, and an argument in

support of each issue asserted.  The argument shall identify the findings which the plaintiff

contends are not supported by substantial evidence or the legal errors committed by the

commissioner with citations to the pertinent transcript pages and pertinent cases, rulings,

and regulations. 

2.  Commissioner’s Brief

The Commissioner’s brief may include a statement of facts if the Commissioner

disagrees with the facts as stated by the plaintiff.  The Commissioner’s statement of facts

shall not exceed eight pages in length. The facts and argument submitted by the

Commissioner shall cite to the transcript page containing the evidence upon which the

Commissioner relies. The Commissioner shall specifically address each of the arguments
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made by the plaintiff in the same order they were raised in the plaintiff’s brief.  The

Commissioner’s response shall not address matters not put at issue by the plaintiff.  

ORAL ARGUMENT: The Court will have already reviewed the file, pleadings, and

administrative record prior to the hearing.  The court will hear argument of counsel and

intends to rule at the close of the hearing.  Hearing is mandatory and the hearing may be

moved only upon a showing of good cause.  Counsel for the prevailing party may be

required to draft a short order reflecting the court’s reasons for finding in the party’s favor.

It is further

ORDERED that hearing is set to begin on January 30, 2007, at 3:00 p.m.

September 19, 2006.

BY THE COURT:

_____________________________
Ted Stewart
United States District Judge









UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH 

______________________________________________________________________________     

      : 

Colleen Browne, : 

            Plaintiff : 

 : ORDER FOR PRO HAC VICE ADMISSION 

v.      : 

      : 

Medtronic, Inc. and : 

Richard Weinert, : 

              Defendant : Case Number  2:06cv712 

 

_____________________________________________________________________________ 

 

 It appearing to the Court that Petitioner meets the pro hac vice admission requirements of DUCiv R 

83-1.1(d), the motion for the admission pro hac vice of Lori G. Cohen in the United States District Court, 

District of Utah in the subject case is GRANTED. 

 

 

 

 

Dated: this 19
th

 day of  September, 2006. 

 

 

_________________________________ 

       Dale A. Kimball 

U.S. District Judge 

412915.1  





Docket No. 5.1

Docket No. 4.2

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

JOHN A. CAMPBELL,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF’S
MOTION FOR SERVICE OF
PROCESS; DENYING
PLAINTIFF’S MOTION FOR
APPOINTMENT OF AN
ATTORNEY AND DISMISSING
COMPLAINT

vs.

S.S. ADMINISTRATION EGG HARBOR,
N.J.,

Case No. 2:06-CV-764 TS

Defendant.

This matter is before the Court for review of the Complaint.  Plaintiff John Campbell

(Campbell) is proceeding pro se and in forma pauperis.  He moves for official service of

process  and to appoint counsel.   Because Campbell was granted permission to proceed1 2



28 U.S.C. § 1915.3

28 U.S.C. § 1915(e)(2).4

Neitzke v. Williams, 490 U.S. 319, 325 (1989).5

Hall v. Bellmon, 935 F.2d 1106, 1109 (10th Cir. 1991).6

Id. (quoting Conley v. Gibson, 355 U.S. 41, 45-46 (1957)). 7

Id. at 1110.8

Id. 9

2

in forma pauperis, the provisions of the in forma pauperis statute, § 1915,  are applicable.3

Under §1915 the Court shall, at any time, sua sponte dismiss the case if the Court

determines that the Complaint is frivolous or fails to state a claim upon which relief may be

granted.   A claim is frivolous if it “lacks an arguable basis either in law or in fact.”    The4 5

Court reviews the Complaint to determine if it is sufficient to state a claim upon which relief

can be granted.  In construing the Complaint, the Court “presumes all of plaintiff’s factual

allegations are true and construes them in the light most favorable to the plaintiff”  and will6

not dismiss a Complaint for failure to state a claim “unless it appears beyond doubt the

plaintiff can prove no set of facts in support of his claim which would entitle him to relief.”7

But “conclusory allegations without supporting factual averments are” not sufficient.  8

Because Campbell proceeds pro se, the Court must construe his pleadings liberally

and hold his submissions to a less stringent standard than formal pleadings drafted by

lawyers.   This means that “if the court can reasonably read the pleadings to state a valid9

claim on which the plaintiff could prevail, it should do so despite the plaintiff's failure to cite

proper legal authority, his confusion of various legal theories, his poor syntax and sentence



Id. 10

Id. 11

Id. (citing Reynoldson v. Shillinger, 907 F.2d 124, 126-27 (10th Cir. 1990)).12

Id. at 1110 n. 3. 13

Perkins v. Kan. Dept. of Corr., 165 F.3d 803, 806 (10th Cir. 1999).14

Complaint, at 2 and 3.15

3

construction, or his unfamiliarity with pleading requirements.”   No special legal training10

is required to recount facts surrounding an alleged injury, and pro se litigants must allege

sufficient facts, on which a recognized legal claim could be based.   11

A pro se plaintiff “whose factual allegations are close to stating a claim but are

missing some important element that may not have occurred to him, should be allowed to

amend his complaint.”    Thus, “pro se litigants are to be given reasonable opportunity to12

remedy the defects in their pleadings,”  and the Court should dismiss the claim “only13

where it is obvious that he cannot prevail on the facts he has alleged and it would be futile

to give him an opportunity to amend."14

Construing the Complaint in accord with these principles, the Court finds that it fails

to state a claim for relief.  Pursuant to § 1983, Campbell brings a claim against the Social

Security Administration for violation of his civil rights.  He does not specify the constitutional

right he claims was violated.  Construing the Complaint liberally, it appears that he is

alleging that the Social Security Administration is reviewing his case and has referred him

to a psychiatrist.    He alleges that the Social Security Administration previously raised the15

same issue in 2005, and at another unspecified time.  He alleges that this causes him a



Beedle v. Wilson, 422 F.3d 1059, 1064 (10th Cir. 2005) (quoting Summum v.16

City of Ogden, 297 F.3d 995, 1000 (10th Cir. 2002)). 

Lattimore v. RKK Enters. Inc., 91 F.3d 159 (10th Cir. 1996) (citing Hall, 93517

F.2d at 1110.

Chatman v. Hernandez, 805 F.2d 453, 455 (1st Cir. 1986) (“Section 198318

applies to persons acting ‘under color of state law’ and not to persons acting pursuant
to federal law.”).  

4

problem and that the Social Security Administration is bothering him about potentially

“cutting off” his  check.

In order to state a claim under § 1983 a plaintiff must allege ‘(1) a violation of rights

protected by the federal Constitution or created by federal statute or regulation, (2)

proximately caused (3) by the conduct of a ‘person’ (4) who acted under color of any

statute, ordinance, regulation, custom, or usage, of any State.”  16

In this case, Campbell does not allege the violation of any constitutional right or that

a person acted under color of state law.  It is not necessary that Campbell accurately cite

or even formally identify the constitutional right at issue, so long as his factual allegations

can be reasonably read to state a valid claim.   Viewing the Complaint liberally, reviewing17

a social security case and referring a social security claimant to a health care provider for

review does not state a claim for a violation of a constitutionally protected right, even if, as

Campbell alleges, this was the third such request.   

Further, the social security laws and regulations are federal laws.  Thus, persons

dealing with social security claims are ordinarily acting under federal law.  “Such a claim

is beyond the scope of Section 1983.”   Thus, Campbell fails to state a claim under §1983.18



Bivens v. Six Unknown Named Fed. Narcotics Agents, 403 U.S. 388 (1971). 19

Mathews v. Eldridge, 424 U.S. 319 (1976).20

Marshall v. Shalala, 5 F.3d 453, 454 (finding no error in trial court’s denial of 21

request to waive exhaustion requirement where the plaintiff did not show a “colorable
constitutional claim that is collateral to . . . substantive claim of entitlement to social
security”) (citing Mathews, 424 U.S. at 330-32).

See McGrath v. Weinberger, 541 F.2d 249,  (10th Cir. 1976) (allowing case to22

proceed without exhaustion where there was a decision terminating benefits and a
colorable constitutional claim).  

5

Because Campbell’s claim appears to be that the Social Security Administration is

reviewing his claim, the Court has reviewed the Complaint to determine if its states a

Bivens-type claim for violation of a constitutional right by a person acting under federal

law.   As discussed above, the allegations do not state a claim for a violation of19

constitutional right.  

The Court has also reviewed the Complaint to determine if it states a claim for an

appeal of a determination by the Social Security Commissioner.  The Court finds that it

does not.  In order for this Court to review any decision by the Social Security

Administration, a claimant must show that (1) he has presented that claim to the Social

Security Administration; (2) that he has exhausted his administrative remedies; and (3) that

there is a final decision by the Social Security Administration.   Because Plaintiff has failed20

to allege a colorable constitutional claim,  or an actual decision by the Social Security21

Administration,  Campbell has not shown that the exhaustion requirement should be22

waived.



6

In other words, if a person thinks that the Social Security Administration has made

a wrong decision involving his benefits, he should present that argument directly to the

Social Security Administration and then follow all of their procedures for obtaining a final

decision on the matter, including any appeals that are available within the social security

process.

Plaintiff having failed to state any claim upon which relief can be granted, it is

therefore

ORDERED that Plaintiff’s Motion for Service of Process (Docket No. 5) is DENIED.

It is further

ORDERED that Plaintiff’s Motion for Appointment of Counsel (Docket No. 4) is

DENIED.  It is further

ORDERED that pursuant to 28 U.S.C. § 1915, the Complaint is DISMISSED for the

failure to state a claim.   The clerk of court is directed to close this case. 

September 20, 2006.

BY THE COURT:

_____________________________
Ted Stewart
United States District Judge
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UNITED STATES DISTRICT COURT

District of

ORDER ON APPLICATION

Plaintiff TO PROCEED WITHOUT

V.
PREPAYMENT OF FEES

CASE NUMBER:

Defendant

Having considered the application to proceed without prepayment of fees under 28 USC §1915;

IT IS ORDERED that the application is:

G GRANTED.

G The clerk is directed to file the complaint.

G IT IS FURTHER ORDERED that the clerk issue summons and the United States marshal serve a

copy of the complaint, summons and this order upon the defendant(s) as directed by the plaintiff.

All costs of service shall be advanced by the United States.

G DENIED, for the following reasons:

ENTER this day of , .

Signature of Judge

Name and Title of Judge

Central Division UTAH

John A. Campbell

Ancora Mental Insititution

20th September 2006

s/David Nuffer

Magistrate Judge David Nuffer
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